GUIDANCE AND LEGAL ADVICE ON THE RIGHTS OF MEMBERS WORKING
PAST THEIR STATUTORY RETIREMENT AGE

The Equality Act provides for a number of exceptions relating to age discrimination
although one very significant exception — the definition of retirement age (DRA) was
removed in 2011 by the Employment Equality (Repeal of Retirement Age Provisions)
Regs 2011SI 2011/1069. Those Regs repealed para 8 of Schedule 9 of the Equality
Act which provided that it was not an act of discrimination to dismiss an employee on
reaching the DRA of 65, or the employers normal retirement age if lower, if the
reasons for dismissal was retirement. Also repealed was para 9 of Schedule 9 which
stipulated that it was not an act of discrimination or victimisation to dismiss or to
refuse to offer employment to a person who had reached the DRA or would reach it
within 6 months of the application for employment.

The two exceptions above were repealed as from 6™ April 2011. Accordingly, where
an employee was retired on the basis of reaching the DRA prior to that date, or was
denied employment having been within 6 months or less of the DRA the exceptions
continue to apply. There may also be a small number of transitional cases (i.e. where
the notice of retirement was issued prior to 6™ April 2011,but the dismissal for
retirement took place after that date ) in respect of which para 8, but not para 9,
continues to apply.

Set out below are set out those age exceptions which have survived the repeal of the
DRA; these concern service-related benefits; the national minimum wage ; enhanced
redundancy payments ; insurance and financial services ; childcare benefits and
pensions.

The common practice of improving pay and benefits as employment continues - such
as awarding extra holiday after a certain number of years - inevitably amounts to
indirect age discrimination because older workers are more likely to have completed
the requisite amount of service than younger workers. However, rather than require
employers to show that such pay and benefits practices are objectively justified as a
proportionate means of achieving a legitimate aim, the Equality Act instead provides
for a two-pronged exception (found in para 10 of Schedule 9 to the Equality Act), the
effect of which is identical to the predecessor provisions in Reg 32 of the
Employment Equality (Age) Regulations 2006 S| 2006/1031 (‘the Age Regulations').

Absolute Exception for Length of Service Up to Five Years

There is an absolute exemption from the age discrimination rules for benefits based
on a length of service up to five years. This is provided for in para 10(1) of Schedule
9, which provides: ‘It is not an age contravention for a person (A) to put a person (B)
at a disadvantage when compared with another (C), in relation to the provision of a
benefit, facility or service in so far as the disadvantage is because B has a shorter
period of service than C.' Para 10(2) then goes on to restrict the exemption to
benefits awarded in respect of length of service of up to five years, thus: ‘If B's period
of service exceeds 5 years, A may rely on sub-paragraph (1) only if A reasonably
believes that doing so fulfils a business need.’



‘Fulfils a Business Need'

Paragraph 10(2) is a streamlined version of its predecessor provision in Reg 32(2) of
the Age Regulations, under which the award of benefits by reference to length of
service of more than five years was permitted if the employer could show that it
‘reasonably appears' that the way in which the criterion was used fulfilled ‘a business
need for [its] undertaking'. That provision went on to note that a business need might
be encouraging the loyalty or motivation, or rewarding the experience, of some or all
workers. By way of contrast, para 10(2) does not specify examples of what a
‘business need' might be. However, we do not consider that the scope of the test has
been affected, as the examples given in old Reg 32(2) were clearly not intended to
be exhaustive.

In addition to the Employment Code, the EHRC has issued non-statutory guidance
for employers on various aspects of the Equality Act 2010 (available at
www.equalityhumanrights.com). Under the heading ‘Situations where equality law is
different’, the EHRC notes that the same considerations - experience, loyalty and
motivation - may validly lie behind the award of service-related benefits.

Calculating Length of Service

The method of calculating length of service is set out in para 10(3)-(6) of Schedule 9.
Under para 10(3), the employer may choose to calculate by reference to:

the period for which the employee has been working for the employer at or above a
level (assessed by reference to the demands made on the employee) that the
employer reasonably regards as appropriate, or

the period for which the employee has been working for the employer at any level.

The period for which the employee has been working for the employer must be
based on the number of weeks during the whole or part of which the employee
worked for the employer - para 10(4). An employer is entitled, so far as is
reasonable, to discount periods of absence and periods that the employer
reasonably regards as related to absence - para 10(5). However, where the
calculation is made by reference to the period for which the employee has been
working for the employer at any level (i.e. under the second limb of para 10(3)), the
employee is deemed to have been working for an employer during any period which:

ecounts as a period of employment with that employer due to the continuity of
employment provision in S.218 of the Employment Rights Act 1996 (ERA) (which
governs continuity for the purposes of, inter alia, unfair dismissal and redundancy),

«if S.218 does not apply, is treated as a period of employment by an enactment
pursuant to which the employee's employment was transferred to the employer -
para 10(6). This second limb would cover, for example, employment transferred as a
result of the Transfer of Undertakings (Protection of Employment) Regulations 2006
S| 2006/246.

Paragraph 10(7) goes on to provide that the length of service exemption does not
extend to termination payments, replicating the effect of old Reg 32(7). Para 10(7)
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states that ‘a benefit, facility or service which may be provided only by virtue of a
person's ceasing to work' does not fall within the exemption. Thus, using length of
service as a criterion in a redundancy scheme will need to be specifically justified
under the standard test that applies to all forms of indirect discrimination.

Note that the exemption for service-related benefits applies to excuse all instances of
discrimination under the Equality Act. Therefore it goes wider than benefits based on
length of service in ‘employment' by also covering contract workers, partnerships,
etc.

Enhanced redundancy payment

The limited exemption from the age discrimination rules for benefits awarded by
reference to length of service does not, as noted above, cover termination payments,
such as redundancy payments. While it is normal practice for redundancy schemes
to calculate awards by reference to length of service, the indirect discrimination
inherent in such a practice must be justified according to the standard test. The
same applies where redundancy schemes calculate payments by reference to an
employee's age in service. This is not a common practice but it is by no means
unheard of, and the direct discrimination that it entails must be objectively justified.

However, the Equality Act - like the Age Regulations before it - allows for a limited
exception in respect of redundancy schemes based on the statutory redundancy
payment framework. As set out by S.162 ERA, this framework grants:

eone and a half weeks' pay for each year in employment in which the employee was
not below the age of 41

eone week's pay for each year in employment in which the employee was between
the ages of 22 and 40, and

*half a week's pay for each other year of employment.

A maximum of 20 years' employment may be taken into account for the purpose of
this calculation; and a week's pay, for this purpose, is capped at an amount that is
periodically reviewed in line with inflation - S.227 ERA. Furthermore, the employee
must have two years' continuous employment to be eligible for any payment at all -
S.155 ERA.

The exception in respect of enhanced redundancy payments is contained in para 13
of Schedule 9. Para 13(1) provides that ‘it is not an age contravention for a person to
give a qualifying employee an enhanced redundancy payment of an amount less
than that of an enhanced redundancy payment which the person gives to another
qualifying employee, if each amount is calculated on the same basis'. So, the
employer may only rely on the exception in relation to ‘qualifying employees'. A
person is a qualifying employee ‘if the person:



a)is entitled to a redundancy payment as a result of S.135 ERA [i.e. one who has
been dismissed as ‘redundant’, laid off or put on short-time working in circumstances
defined in the ERA]

(b)agrees to the termination of the employment in circumstances where the person
would, if dismissed, have been so entitled

(c)would have been so entitled but for S.155 ERA (requirement for two years'
continuous employment), or

(d)agrees to the termination of the employment in circumstances where the person
would, if dismissed, have been so entitled but for the requirement of two years'
continuous employment'- para 13(3).

Para 13(2) then goes on to stipulate that nor is it an age contravention ‘to give
enhanced redundancy payments only to those who are qualifying employees by
virtue of sub-paragraph (3)(a) or (b), i.e. the first two categories listed above. Thus,
an employer may lawfully restrict enhanced redundancy payments to those who
have completed two years' continuous employment (in the same way as the statutory
scheme), or it may choose to ignore the qualifying period.

Only enhanced redundancy payments that are calculated on the basis of the same
age and service criteria that apply under the statutory scheme are permitted under
the para 13 exception (para 13(4)), but the employer is allowed to make certain
specified enhancements. Under para 13(5), it ‘(a) may treat a week's pay as not
being subject to a maximum amount; (b) may treat a week's pay as being subject to
a maximum amount above that for the time being specified in section 227(1) ERA;
(c) may multiply the appropriate amount for each year of employment by a figure of
more than one'. This wording does not make it clear whether the employer may do
more than one of these things - the options (a), (b) and (c) are capable of a
conjunctive or disjunctive interpretation. However, Reg 33(4), which made
corresponding provision under the Age Regulations, was clear that the employer
could do any combination of these things and there is no reason to think that the
same freedom does not apply under the new rules. Para 13(6) goes on to state that,
whether or not the employer makes an enhancement mentioned in para 13(5), it may
also multiply the final total by a figure of more than one.

This exception for enhanced redundancy payments is very limited. Only schemes
that apply a multiplier to the statutory bands will come within it. Accordingly, most
contractual redundancy schemes based on age and/or length of service will be
unlawful unless objectively justified as a proportionate means of achieving a
legitimate aim.

When originally enacted, para 14 of Schedule 9 to the Equality Act included an
exception relating to life assurance which applied when a person took early
retirement because of ill health. Broadly speaking, its effect was that an employer
would not commit an act of age discrimination by providing an employee with life
assurance cover between the date of retirement and the employer's normal
retirement age, or if there is no such age, 65. However, Reg 2(4) of the Employment
Equality (Repeal of Retirement Age Provisions) Regulations 2011 SI 2011/1069



inserted an entirely new para 14 into Schedule 9. The new exception is broader than
its predecessor, as it covers both insurance and ‘related financial services'.

Paragraph 14(1) of Schedule 9 to the Equality Act now provides that ‘it is not an age
contravention for an employer to make arrangements for, or afford access to, the
provision of insurance or a related financial service to or in respect of an employee
for a period ending when the employee attains whichever is the greater of the age of
65 and the state pensionable age'. In similar terms, para 14(2) provides that ‘it is not
an age contravention for an employer to make arrangements for, or afford access to,
the provision of insurance or a related financial service to or in respect of only such
employees as have not attained whichever is the greater of the age of 65, and the
state pensionable age'. The state pensionable age in this context is the pensionable
age determined in accordance with the rules in para 1 of Schedule 4 to the Pensions
Act 1995 - para 14(4).

By virtue of para 14(3), the above provisions only apply where ‘the insurance or
related financial service is, or is to be, provided to the employer's employees or a
class of those employees:

(a)in pursuance of an arrangement between the employer and another person, or

(b)where the employer's business includes the provision of insurance or financial
services of the description in question, by the employer'.

As a result of para 14(3), the exceptions in para 14(1) and (2) do not extend to the
situation where an employer provides employees with a cash payment to self-insure.
It is debatable, however, whether it would cover a flexible benefits scheme under
which an employer provides vouchers to employees which can be spent on a range
of benefits, including insurance: the pivotal question is whether the service is being
provided ‘in pursuance of' an arrangement between the employer and the voucher
provider.

Due to the way para 14(1) and (2) is drafted, the exceptions are only available to
employers who cease to provide benefits on an employee reaching 65 (or the state
pensionable age when that rises above 65). An employer who is more generous - by,
for example, providing life insurance for employees up to age 70 - would not be
covered. However, that does not mean that such an employer would be
automatically liable to age discrimination - any age discrimination in the provision of
benefits that is not caught by para 14 can still be objectively justified.

Childcare Benefits

The age-related exceptions set out in Schedule 9 to the Equality Act are all re-
enactments or revisions of exceptions originally provided for by the Age Regulations
apart from one: the childcare benefits exception. The Government decided to create
this new exception because of the effect of the European Court of Justice's decision
in Coleman v Attridge Law and anor 2008 ICR 1128, ECJ. In that case the ECJ held
that the protection from disability discrimination in the EU Equal Treatment
Framework Directive (N0.2000/78) (‘the Framework Directive’) is not limited to
employees who are themselves disabled. Thus, where an employer treats an



employee less favourably than another, and that less favourable treatment is based
on the disability of that employee's child for whom the employee is the primary carer,
the treatment in question will be in breach of the prohibition on disability
discrimination. Although the ECJ did not expressly make the point, this principle is
clearly capable of applying equally to the other protected characteristics covered by
the Framework Directive; namely, age, religion or belief and sexual orientation. Thus,
it might be unlawful to treat an employee less favourably because the employee
cares for an elderly relative, at least if it can be shown that the treatment is related to
the relative's age. The new definition of direct discrimination in S.13 Equality Act is
wide enough to include such ‘associative' discrimination related to all of the protected
characteristics covered by the Act - for further details see Chapter 15, ‘Direct
discrimination’, under ‘Discrimination by association'.

The Government's view - explained by the Explanatory Notes at para 851 - was that
the prohibition of associative discrimination could potentially render unlawful the
provision of facilities, such as childcare, where access is limited by reference to the
child's age. It therefore decided to introduce an exception so that employers could
continue to provide such facilities without fear of age discrimination claims. Para
15(1) of Schedule 9 to the Equality Act therefore stipulates that ‘a person does not
contravene a relevant provision, so far as relating to age, only by providing, or
making arrangements for or facilitating the provision of, care for children of a
particular age group'. Para 15(3) elaborates on ‘facilitating' the provision of childcare,
stating that it includes paying for some or all of the cost of provision, helping the
parent find a suitable carer, and enabling the parent to spend more time providing
care for the child or otherwise assisting the parent with respect to the care of the
child. A ‘child’, for this purpose, is any child under the age of 17 - para 15(4). This is
the same age limit as that which currently applies in respect of the right to request
flexible working arrangements under Part 8A of the ERA

A ‘relevant provision' for this purpose is defined by para 15(2) of Schedule 9. It
includes discrimination in employment under S.39(2)(b). In addition, the exemption
can be relied on with regard to what would otherwise be discrimination against
contract workers (S.41(1)(c)), partners (S.44(2)(b)), limited liability partners
(S.45(2)(b)), barristers (S.47(2)(b)), advocates (S.48(2)(b)), personal office holders
(S.49(6)(b)), public office holders (S.50(6)(b)), trade union members (S.57(2)(a)) and
local authority members (S.58(3)(a))

Pension Schemes

The greatest number of exceptions to age discrimination protection applies in the
context of occupational and personal pensions. A detailed analysis of the complex
rules regarding the interface between pensions and age discrimination is beyond the
scope of this Guidance Note, but an overview of the statutory position is provided
below. Previously, Reg 11 of the Age Regulations laid down a general rule that there
should be no discrimination on the ground of age against members or prospective
members of occupational pension schemes by the employer or the trustees or
managers of such schemes when carrying out their functions (including those
relating to the admission to and treatment of members of the scheme) - ‘the non-



discrimination rule'. However, Schedule 2 to the Age Regulations then set out a large
number of specific exceptions in this regard.

The broad equivalent of Reg 11 is now to be found in S.61 Equality Act, which
applies the non-discrimination rule to all the protected characteristics covered by the
Act, not just age. However, by virtue of S.61(8), a Minister of the Crown is authorised
to specify by order the exceptions to the general rule in S.61. Pursuant to this, the
Equality Act (Age Exceptions for Pension Schemes) Order 2010 SI 2010/2133 (as
amended by the Equality Act 2010 (Age Exceptions for Pension Schemes)
(Amendment) Order 2010 Sl 2010/2285) re-enacts in large measure all the
exceptions previously set out in the Age Regulations.

Outline of Occupational Pension Scheme Exceptions

Article 3 of the 2010 Order (as amended) provides that it is not a breach of the non-
discrimination rule in S.61 Equality Act for the employer, or trustees or managers of
an occupational pension scheme to maintain or use in relation to the scheme rules,
practices, actions or decisions (a) set out in Schedule 1 to the Order, or (b) as they
relate to rights accrued or benefits payable in respect of periods of pensionable
service prior to 1 December 2006. Regarding the first category of exceptions
mentioned in (a), Schedule 1 sets out no fewer than 33 different types of exception.
These include:

esetting minimum and maximum ages for admission to schemes, including different
ages for different categories of worker - para 1

eusing age criteria in actuarial calculations - para 2

providing for differences in member or employer contributions attributable to
differences in members' pensionable pay or actuarial rates - para 3

eproviding under a money purchase (defined contribution) arrangement for different
rates of member or employer contributions according to the ages of members, so
long as the aim of this is to equalise or make more nearly equal the amount of
benefit that members of different ages who are otherwise in a comparable situation
will be entitled to under the scheme - para 4(a)

eproviding under a money purchase arrangement for equal rates of member or
employer contributions irrespective of the ages of members - para 4(b)

providing under a final salary (defined benefit) arrangement for different rates of
member or employer contributions according to the ages of members to the extent
that each year of pensionable service entitles members in a comparable situation to
accrue a right to defined benefits based on the same fraction of pensionable pay, so
long as the aim in setting the different rates is to reflect the increasing cost of
providing the defined benefits in respect of members as they get older - para 5

eclosing schemes to new members from a particular date - para 26

eincreasing pensions in payment which are made to members over the age of 55 but
not to members below that age - para 28



providing for differences in the rate of increase of pensions in payment for members
of different ages where the objective is to maintain the relative value of members'
pensions - para 29.

Contributions to Personal Pension Schemes.

Personal pension schemes (including group personal pension schemes) are not
specifically covered by S.61 (which applies to occupational pension schemes only),
but employers are nonetheless prevented by the general anti-discrimination
provisions of the Equality Act from discriminating on age grounds when making
contributions to employees' personal pensions. Accordingly, para 16 of Schedule 9
makes provision for exceptions relating to personal pension schemes.

Paragraph 16(1) permits a Minister of the Crown to make an order specifying that
certain age-related practices, actions or decisions in the context of contributions to
personal pension schemes will not be age contraventions. Pursuant to this, Schedule
2 to the Equality Act (Age Exceptions for Pension Schemes) Order 2010 sets out
various exceptions relating to employers' contributions to personal pension schemes,
allowing employers to:

*make contributions of different rates according to workers' ages where the aim of
doing so is to equalise or make more nearly equal the amount of benefit that workers
of different ages in comparable situations will become entitled to

smake contributions of different rates attributable to differences in remuneration
payable to those workers

«limit contributions by reference to a maximum level of remuneration
«apply a minimum age for commencing payments to the scheme

«apply different minimum ages for commencing payments in respect of different
groups or categories of workers

*make equal rates of contributions irrespective of the age of workers in respect of
whom contributions are made.

Conclusion: Initially the protection against age discrimination in the UK was subject
to an exception in respect of retirement at or after the age of 65. Under the Age
Regulations, provided that an employer followed a simple notification process, they
could require an employee to retire at or after the age of 65 on the grounds of
retirement, without that amounting to either age discrimination or unfair dismissal. As
such, a default retirement age of 65 was introduced.

That controversial exception was the subject of repeated challenges and mounting
criticism, particularly in R. (on the application of Incorporated Trustees of the
National Council on Ageing (Age Concern England)) v Secretary of State for
Business, Enterprise and Regulatory Reform (C-388/07) [2009] All E.R. (EC) 619
where the High Court noted that whilst a default retirement age itself was not
necessarily incompatible with the Framework Directive, setting that age at 65 was
difficult to justify.



The UK government subsequently abolished the exception, which abolition took
place in April 2011 Employment Equality (Repeal of Retirement Age Provisions)
Regulations 2011/1069. As such it will now amount to direct age discrimination to
require an employee to retire at a fixed retirement age and any dismissal because of
age will need to be shown to be justified as a proportionate means of achieving a
legitimate aim.

In Seldon v Clarkson Wright & Jakes [2012] UKSC 16; [2012] 3 All E.R. 1301 the
Supreme Court found that a default retirement age of 65 could be justified but that in
each case, the age requirement would need to be examined in the particular
circumstances of the case.

The sort of factors identified by the Supreme Court as potentially justifying a default
retirement age were intergenerational fairness such as enabling access to
employment for young people, sharing work fairly between the generations whilst
balancing enabling older people to remain in the workforce. The second factor
identified was dignity namely avoiding the need for employees at the end of their
career to enter into incapacity or under performance processes. It is clear that no
broad principle that a default retirement age is justified was laid down. Rather each
case will be dealt with on its merits. Seldon v Clarkson Wright & Jakes [2012]
UKSC 16; [2012] 3 All E.R. 1301 has been remitted to be heard in the employment
tribunal later in 2013.

40. Harassment and victimisation: The same unified provisions of the Equality act
that apply to other protected characteristic apply to age. In respect of harassment.

Exceptions: The Equality Act permits lower pay to be paid to younger workers and
apprentices for the purposes of the National Minimum wage EA 2010, Sch.9, Pt.2,
para.10 also contains a general exception in respect of service related benefits up to
5 years service, and an exception thereafter where the service related benefit in
guestion reasonably appears to fulfil a business need. There is further a limited
exception in respect of redundancy payment schemes, insurance and related
financial services.

.Lastly, with regard to pensions, the Equality Act (Age Exceptions for Pension
Schemes) Order 2010/2133 (as amended by the Equality Act (Age Exceptions for
Pension Schemes) (Amendment) Order 2010/2285) provides very wide exceptions
to the protection from age discrimination to permit pension schemes to operate
without being deemed to be discriminatory.



