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IN THE MATTER OF  

 

WIGHTLINK – INTRODUCTION OF NEW CONTRACTS OF EMPLOYMENT FOR 

FIXED-TERM EMPLOYEES 

 

 

ADVICE 

 

 

1. I am instructed in this matter to advise the RMT in relation to the introduction 

of new terms and conditions of employment. Consultation with the RMT 

commenced on 24 November 2020.  

 

2. At a meeting on 16 December 2020 Wightlink set out its proposals for new 

joiners. Terms and conditions would be ring-fenced for existing staff, but new 

hires would be made on inferior contracts. It set out the rates of pay in a 

document entitled New Starter Rates 2021. Although I have not seen this, I 

proceed on the basis that the terms are inferior to existing contracts. Annual 

leave entitlement is 33 days. In relation to sick pay, SSP would be paid for 

those with less than one year’s service, thereafter the entitlement would 

increase to 6 weeks full pay followed by 6 weeks at half pay.  

 

3. It also set out a proposed timetable which included advertising for Captains 

and other senior grades on the new joiner terms from 4 January 2021, and 

adverts for all other roles would be posted on 18 January 2021. It proposed 

making the first offers of employment in March 2021.  

 

4. The RMT questioned whether or not current fixed-term employees would be 

kept on existing rates of pay. The Employer stated that it would consider this 

but did not provide a response at this meeting.  

 

5. At a subsequent consultation meeting on 22 December 2020 the RMT again 

pressed the Employer about whether current fixed-term employees would be 

kept on current rates of pay, or the new rates. The Employer said that it 

would respond on either 5 or 12 January 2021.  

 

6. At a consultation meeting on 12 January 2021, the Employer stated that the 

Employer would inform fixed-term employees that it wanted them to apply 

for permanent positions on the new rates of pay. The RMT objected to the fact 
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that the Employer was proposing to ask fixed-term staff to take a pay cut of 

around £5,000 - £6,000 per year.  

 

7. On 15 January 2021, the Employer wrote to advise the RMT of the new terms 

which would apply for newly hired permanent and temporary employees. 

Karen Wellman ended the letter stating that “I look forward to receiving your 

agreement to the above by Tuesday 19 January 2021”.  

 

8. I am instructed to advise on the legality of Wightlink’s actions.  

 

Advice 

9. I do not consider that fixed-term employees have any means of legal recourse 

in this situation. There is nothing to preclude an employer from introducing 

new contracts for new joiners at different rates of pay. It is up to each 

individual whether or not they choose to apply. If they do accept an offer of 

employment, they will have agreed to (i) convert their status from that of 

fixed-term to permanent employment; and (ii) will have signalled their 

agreement to vary their rates of pay and other terms and conditions relating 

to annual leave and sick pay.  

 

10. In those circumstances, they will not be able to bring a claim for unlawful 

deductions from wages under s. Part II of the Employment Rights Act 1996. 

The sums which are “properly payable” are those set out in the contract which 

they have signed up to.  

 

11. Accordingly, there is no means of legal recourse if Wightlink encourages 

fixed-term staff to apply for new roles at inferior rates of pay. Indeed, 

Wightlink would be able to argue that in doing so it is in fact complying with 

its legal obligations as prescribed by the Fixed-term Employees (Prevention of 

Less Favourable Treatment) Regulations 2002 (“the Regulations”).  

 

12. In so far as is material, reg. 3 provides:  

 
(1) A fixed-term employee has the right not to be treated by his employer less 

favourably than the employer treats a comparable permanent employee— 

 

(a)as regards the terms of his contract; or 

(b)by being subjected to any other detriment by any act, or deliberate failure 

to act, of his employer. 

(2) Subject to paragraphs (3) and (4), the right conferred by paragraph (1) …  

(c)the opportunity to secure any permanent position in the establishment. 
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…  

 

(6) In order to ensure that an employee is able to exercise the right 

conferred by paragraph (1) as described in paragraph (2)(c) the employee 

has the right to be informed by his employer of available vacancies in the 

establishment. 

 

(7) For the purposes of paragraph (6) an employee is “informed by his 

employer” only if the vacancy is contained in an advertisement which the 

employee has a reasonable opportunity of reading in the course of his 

employment or the employee is given reasonable notification of the 

vacancy in some other way. 

 

13. Wightlink is therefore under an obligation to inform fixed-term employees of 

“any permanent position” which is described as a “vacancy”. There is no 

requirement for parity with the terms and conditions that they currently 

enjoy.  

 

14. If fixed-term staff do not apply, then they should be able to continue in 

employment on their existing terms, until the expiry of the current contract of 

employment. If, as I suspect, fixed-term employees do not have the requisite 

two years’ qualifying service, they will not be able to bring a claim for unfair 

dismissal.  

 

15. However, if Wightlink does seek to bring their fixed-term employment to an 

end prematurely, this may give rise to a claim under the Regulations. They 

cannot rely upon reg. 3 as the detriment in question constitutes a dismissal: 

see reg. 6(4).  

 

16. The termination of their employment may however give rise to a claim for 

unfair dismissal. Reg. 6 provides:  

 
6.—(1) An employee who is dismissed shall be regarded as unfairly 

dismissed for the purposes of Part 10 of the 1996 Act(1) if the reason (or, if 

more than one, the principal reason) for the dismissal is a reason specified in 

paragraph (3). 

 

(2) An employee has the right not to be subjected to any detriment by any act, 

or any deliberate failure to act, of his employer done on a ground specified in 

paragraph (3). 

 

(3) The reasons or, as the case may be, grounds are— 

 

(a)that the employee— 
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…  

(iv)otherwise did anything under these Regulations in relation to the 

employer or any other person; 

(v)alleged that the employer had infringed these Regulations; 

(vi)refused (or proposed to refuse) to forgo a right conferred on him by 

these Regulations; 

 

… 

(4) Where the reason or principal reason for dismissal or, as the case may be, 

ground for subjection to any act or deliberate failure to act, is that mentioned 

in paragraph (3)(a)(v), or (b) so far as it relates thereto, neither paragraph (1) 

nor paragraph (2) applies if the allegation made by the employee is false and 

not made in good faith. 

 

(5) Paragraph (2) does not apply where the detriment in question amounts to 

dismissal within the meaning of Part 10 of the 1996 Act. 

 

17. I have highlighted the relevant section in reg. 6(3)(vi). This is a novel 

argument, but the claim would be based upon the fact that they have rights 

not to be subjected to less favourable treatment than a comparable permanent 

employee. The detriment here is their selection for dismissal. This only arises 

on account of their fixed-term status. It is unlikely to be justified on cost 

grounds alone for the purposes of reg. 3(3).  

 

18. I will happily address this issue further if the need arises or if further 

information comes to light. If I can be of any further assistance in this matter, 

please do not hesitate to contact me at any time, by telephone if necessary.  

 


