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IN THE MATTER OF  

 

WIGHTLINK’S APPROACH TO COLLECTIVE CONSULTATION/BARGAINING 

 

 

ADVICE 

 

 

1. I am instructed in this matter to advise the RMT. I proceed on the basis that 

the RMT has full recognition rights in respect of terms and conditions of 

employment.  

 

2. On 24 November 2020, Wightlink started a process of what it described as 

collective consultation. This meeting principally addressed its proposal to 

close the DB pension scheme. It also covered other issues such as working 

hours. Wightlink raised the fact that the current minimum working time was 

6 hours per shift, and that some employees had been abusing the system by 

agreeing to work for only part of a shift and claiming the minimum 6 hours 

pay.  

 

3. There was also some discussion around reinstating the 2-hour Late Running 

Agreement (p. 2). The latter proposal was justified on the basis that it would 

enable Wightlink to provide a service to customers and helping shore teams 

dealing with the impact of late running services.  

 

4. The RMT was critical of Wightlink’s practice of regularly keeping staff at 

work beyond their rostered hours. Wightlink also announced the proposed 

new terms and conditions for future permanent and temporary recruits. It 

intended to start advertising for these roles on 4 January 2021 (for Captains 

and senior grades), and for all other staff on 18 January 2021.  

 

5. Further consultation meetings took place on 1, 8, 16 and 22 December 2020. 

The 8 December meeting focussed on the DB deficit, as well as the minimum 

hours before booking on/off (6 hours); the proposal to provide 48 hours’ 

notice of alterations to a turn, and enforcing the contractual requirement that 

staff must remain on duty up to a maximum of 2 hours in the event of sailing 

delays. The Employer pressed the RMT for a counter-proposal and suggested 

that it was consulting on the “possibility” of closing the DB scheme. The RMT 

had until 25 January 2021 to table its proposals.  
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6. At the 22 December meeting, the RMT read out a statement. The Employer 

signalled its disappointment. It referred to the risk that the company could 

announce the closure of routes and sailings. The RMT asked Wightlink to 

withdraw its proposal. The employer refused and warned of compulsory 

redundancies.  

 

7. A further meeting took place on 5 January 2021. The Employer commented 

that the Union had simply stated that it should not close the DB scheme. It 

had pressed for Wightlink to withdraw the proposals.  

 

8. I have seen minutes of a meeting dated 12 January 2021. The minutes record 

that this was the 7th meeting out of a total of 8. The Employer relented on the 

proposal to give only 48 hours’ notice of changes because of the problems that 

this would create for childcare arrangements. The RMT referred to the fact 

that members were asking the Union to take further action and that it was not 

for the RMT “… to come in here and propose …” alternatives. The meeting 

appears to have gone around in circles with the Employer inviting the RMT to 

provide counter-proposals, and the Union asking what budget they had to 

work to. The minutes record “… you have a set budget, we don’t know what [the] 

figures are. As far as I am concerned end of meeting. I’m done”. The Employer 

referred to another meeting to be held in the following week, and the minutes 

record it stating “… at any point you want further meetings, I will make myself 

available”.  

 

9. On 15 January 2021 (and before the final consultation meeting), Wightlink 

wrote to the RMT setting out its proposals in relation to the 6 hour rule; staff 

remaining on duty for a maximum of 2 hours; and terms for new hires. The 

letter explained that Wightlink “wanted to be clear” on its position regarding 

the proposals. It ended by stating “I look forward to receiving your agreement to 

the above by Tuesday 19 January 2021”.  

 

10. I am asked to advise the RMT in relation to the above.  

 

Advice 

11. I do not consider that the correspondence of 15 January 2021 actually signals 

the end of the consultation/negotiation process. However, it is clear that the 

RMT was invited to accept these proposals by 19 January 2021. The position 

remains however that the RMT did not table any counter-proposal during the 

series of meetings, save for the Employer to withdraw its proposal to close the 

DB scheme.  
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12. Even if the correspondence dated 15 January 2021 signalled the premature 

end to the negotiations, and if it could also be established that Wightlink did 

not negotiate in good faith, or with sincerity, I doubt that this is actionable.  

 

13. I have not seen the recognition agreement and proceed on the basis that it is 

not legally binding: see s. 179 TULR(C)A 1992. In that scenario, as the 

recognition agreement is binding in honour only, the Union has no avenue to 

challenge Wightlink’s behaviour.  

 

14. The only basis upon which it could be challenged is if Wightlink has written 

directly to employees offering these terms. I would need to see such 

correspondence in order to be in a position to advise fully. If it has in fact 

written to employees, there may be a possible claim under s. 145B TULR(C)A 

1992 – inducements relating to collective bargaining.  

 

15. Section 145B provides: 

145B     Inducements relating to collective bargaining 

(1)     A worker who is a member of an independent trade union which is 
recognised, or seeking to be recognised, by his employer has the right not to 
have an offer made to him by his employer if— 

(a)     acceptance of the offer, together with other workers' acceptance of offers 
which the employer also makes to them, would have the prohibited result, 
and 

(b)     the employer's sole or main purpose in making the offers is to achieve 
that result. 

(2)     The prohibited result is that the workers' terms of employment, or any 
of those terms, will not (or will no longer) be determined by collective 
agreement negotiated by or on behalf of the union. 

(3)     It is immaterial for the purposes of subsection (1) whether the offers are 
made to the workers simultaneously. 

(4)     ...  

16. Section 145B must be read alongside s. 145D which in so far as is material 

provides:  

145D     Consideration of complaint 

(1)     ... 

(2)     On a complaint under section 145B it shall be for the employer to show 
what was his sole or main purpose in making the offers. 
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(3)     ... 

(4)     In determining whether an employer's sole or main purpose in making 
offers was the purpose mentioned in section 145B(1), the matters taken into 
account must include any evidence— 

(a)     that when the offers were made the employer had recently 
changed or sought to change, or did not wish to use, arrangements 
agreed with the union for collective bargaining, 

(b)     that when the offers were made the employer did not wish to 
enter into arrangements proposed by the union for collective 
bargaining, or 

(c)     that the offers were made only to particular workers, and were 
made with the sole or main purpose of rewarding those particular 
workers for their high level of performance or of retaining them 
because of their special value to the employer. 

 

17. Proceedings have to be brought by individuals within 3 months of the direct 

offer: s. 145C.  

 

18. The direct offers must have the prohibited result, namely that if accepted (in a 

conditional sense), any terms will not be determined by collective agreement. 

However, for liability to be established, the Employer’s sole or main purpose 

must be to achieve that result.  

 

19. The only appellate authority on s. 145B is Kostal UK Ltd v Dunkley (the 

appeal is due to be heard before the Supreme Court in May 2021). In Dunkley, 

the Union was successful at ET and by a majority in the EAT. The Court of 

Appeal found in favour of the employer.  

 

20. Bean LJ (giving the only judgment) considered that s. 145B applied only in 

two situations: 1 

 

(i) Where an independent trade union is seeking recognition, and the 

employer makes a direct offer whose sole or main purpose to achieve 

the result that the workers’ terms of employment will not be 

determined by collective agreement.  

 

(ii) Where an independent trade union is already recognised, and the 

terms are determined by collective agreement negotiated by or on 

behalf of the union, and the employer makes a direct offer where its 

                                                           
1
 [50-52] 
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sole or main purpose is to achieve the result that the workers’ terms of 

employment (as a whole), or one or more of those terms, will no longer 

be determined by collective agreement. This indicates a change taking 

the term or terms concerned outside the scope of collective bargaining 

on a “permanent basis”.  

 

BUT  

 

(iii) Section 145B does not apply where the employer makes an offer whose 

sole or main purpose is to achieve the result that one or more of the 

workers' terms of employment will not, “on this one occasion”, be 

determined by the collective agreement. That was the case here.  

 

21. Bean LJ reasoned as follows:  

 
53. … My reasons are essentially these: (1) because of the penal nature of s. 
145B, that construction gives a recognised trade union an effective veto over 
any direct offer to any employee concerning any term of the contract, major 
or minor, on any occasion; (2) such a veto would go far beyond curing the 
mischief identified by the ECtHR in Wilson; (3) in such a case the members of 
the union are not being asked to relinquish, even temporarily, their right to be 
represented by their union in the collective bargaining process. All that has 
happened is that the employer has gone directly to the workforce and asked 
them whether they will agree a particular term on this occasion. 
 
54. Such an interpretation of the section does not render the union powerless. 
It remains open to them (for example) to ballot their members for industrial 
action, as Unite did in the present case in order to implement an overtime 
ban.   

 
22. Having reviewed the minutes, there is nothing to suggest that the RMT is no 

longer recognised for collective bargaining purposes. Accordingly, as matters 

stand, in light of the CA judgment, Wightlink’s behaviour would not be 

actionable.  

 

23. Had the matter rested with the EAT’s majority judgment, and provided that 

Wightlink wrote to employees after the collective bargaining process had been 

exhausted, I remain doubtful that this would be susceptible to a successful 

challenge under s. 145B. The position may be different if there is a dispute 

resolution/failure to agree procedure which provides for the preservation of 

the status quo if this had been activated before the direct offers were made.  

 

24. However, although the effect of each direct offer may achieve the prohibited 

result, this may well not be the Employer’s sole or main purpose. It had tried 

to negotiate with the RMT. It had business reasons to justify its stance (the ET 
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is not the forum to resolve such differences of opinion, and it certainly will 

not substitute its decision for that of the Employer). It is clear that an impasse 

had been reached. In deciding whether Wightlink’s sole or main purpose in 

making direct offers was to achieve the prohibited result, any ET is likely to 

have in mind the judgment of Simler (P) as she then was:  

 

61. There is an infinite spectrum of facts that might have to be considered in a 
s 145B case: at one end of the spectrum there may be cases where the 
employer has sought to change collective bargaining arrangements and then, 
without entering into collective negotiations or acting precipitately in the 
midst of such negotiations, and absent some pressing business aim, makes 
offers that would have the effect that all employment terms will be agreed 
directly if accepted. At the other end of the spectrum will be employers who 
have engaged in lengthy and meaningful collective consultation and 
reached an impasse before considering making direct offers; or who can 
demonstrate a strong history of operating collective bargaining 
arrangements with the union and/or have no wish to avoid entering into 
such arrangements when the offers are made; and there will be cases where 
employers can show genuine business reasons (unconnected with collective 
bargaining) for approaching workers directly outside the collective 
bargaining process. There may also be difficult cases in the middle where the 
employer has mixed aims or objectives it seeks to achieve, or the evidence is 
unclear. The question in each case is a question of fact and degree. As with 
other detriment cases, where an employer acts reasonably and rationally and 
has evidence of a genuine alternative purpose, tribunals are likely to be 
slower to infer an unlawful purpose than in cases where the employer acts 
unreasonably or irrationally or has no credible alternative purpose. 

 

25. It seems to be that these facts are one-step removed from Dunkley. The direct 

offers are made at the end of the process, rather than undermining the Union 

by making direct offers in the midst of the negotiations. Accordingly, ignoring 

the CA judgment for present purposes, even on a most liberal interpretation 

of s. 145B, I am very doubtful that the present situation is actionable.  

 

26. If I can be of any further assistance in this matter, please do not hesitate to 

contact me at any time, by telephone if necessary.  

 


