
Transfer of Undertakings (Protection of
Employment) Regulations - An Overview.
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The 2006 Transfer of Undertakings (Protection of Employment) Regulations
(TUPE) apply to two types of transfer: standard transfers and service
provision changes.

A standard transfer occurs when an economic entity (or part of one) is
transferred from one employer to another and retains its identity. This is also
known as a business transfer.

An economic entity is an identifiable grouping of resources which can be
employees or equipment.

A service-provision change occurs when an organisation engages a
contractor to provide a service on its behalf or brings the service back
in-house.

When doesTUPE apply
to a business transfer?
Whether TUPE applies to a business
transfer depends on whether the
activities carried out before the transfer
were similar to those carried on after the
transfer.

In Nottinghamshire Healthcare
NHS Trust v Hamshaw and Others, the
Trust closed down one of its care homes
and rehoused the residents into homes of
their own. Two new independent care
providers took over and offered the
workers new jobs. The Employment

Appeal Tribunal (EAT) held that, as the residents now lived in their own
homes and were being cared for very differently, the activities pre and post
transfer had changed and TUPE no longer applied.

TUPE can also apply where a part of a business is transferred and where the
transfer is to more than one company. In Kimberley Group Housing v
Hambley the transferees worked for a firm called Leena which provided
accommodation to asylum seekers under a Home Office Contract. Leena
lost the contract which was awarded to two different companies, Kimberley
Group Housing and Angel Services. The EAT held that TUPE applied.
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To qualify as a standard transfer, the identity of the employer must also
change. TUPE does not, therefore apply to transfers by share take-over
unless there is enough evidence to show their identity did change.

And it does not apply to reorganisations of public authorities or when
administrative functions are transferred between public administrations, but
this exclusion should only apply in limited circumstances. Overall, TUPE
should apply to transfers in and out of the public sector.

What about the public sector?
TUPE does not apply to reorganisations of public authorities nor when
administrative functions are transferred between public administrations.
However, the exclusion is only to be applied in limited circumstances. In the
majority of situations, TUPE should apply to transfers in and from the public
sector.

There are additional measures which may provide some protection in the
public sector. The Cabinet Office Statement of Practice on Staff Transfers in
the Public Sector 2000 provides that the principles of TUPE should be
followed even though TUPEmay not strictly apply.

There were additional protections against the so-called “two-tier” workforce
in the Code of Practice onWorkforce Matters in Local Authority Service
Contracts 2003 and the Code of Practice onWorkforce Matters in Public
Sector Service Contracts 2005. However, both these codes have recently
been withdrawn by the government. A consultation on the Fair Deal for Staff
Pensions has also recently closed.

What is the effect of TUPE?
Once TUPE applies, the new employer “steps into the shoes” of the old
employer and is bound by the terms of the contracts of existing employees,
with the exception of pensions (although the new employer still has to
provide a minimum level of benefits). Employees retain their continuity of
employment.

What constitutes a service provision change?
There is a service provision change when “activities” cease to be carried out
by one employer and are carried out in future by another.
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For instance, when a service is being contracted out for the first time; where
it is being assigned to a new contractor on a re-tender; and where a contract

is brought back “in-house”,
having previously been
contracted out.

However, the services will only
constitute a service provision
change if there is a team of
employees dedicated to carrying
out the services in question. If
the services are carried out, for
example, by different employees
on different days who all have
other duties, it won’t be.

The “organised grouping” can,
however, consist of one person if

their main work is to carry out the activities concerned for the client.

This definition does not include a situation where a client has bought
services for a one-off event or for a task that didn’t last very long. Equally,
when the services are wholly or mainly the supply of goods, a change of
service provider will not constitute a relevant transfer.

What information must employers provide?
The TUPE Regulations state that the outgoing employer must provide the
following information:

• The fact that the transfer is to take place, the date of the transfer and the
reasons for it.

• The “legal, economic and social implications” of the transfer for “affected
employees”.

• The “measures” which the outgoing employer envisages they will take in
connection with the transfer in relation to “affected employees”, or the
fact that they envisage taking no such measures.

• The “measures” that the transferor envisages that the incoming employer
will take in relation to “affected employees” who will transfer, or that they
don’t think that the incoming employer will take any such measures.
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“Legal” implications include the impact on statutory and contractual rights
(including continuity of employment). “Economic” implications include the
impact on pay and career advancement. “Social” implications is a loose
term but is likely to include social security implications such as pensions and
National Insurance contributions.
“Measures” are not defined, they probably include a change to existing
working practices or arrangements.

Examples include changes to pay rates, job descriptions, recognition and
collective bargaining, hours of work, place of work, overtime payments and
reporting procedures.

In Todd v Strain the EAT held that a change in pay arrangements amounted
to a “measure” requiring the outgoing employer to consult.

The fact of the transfer itself is, on its own, unlikely to amount to a measure
on the part of the outgoing employer.

The Regulations do not stipulate when the employer has to provide the
information - it just has to be in sufficient time to allow for consultation.

What is the duty to consult?
The duty to consult is separate and distinct from the duty to inform.

In Cable Realisations v GMB, the EAT said that, even if there is no
statutory duty to consult, the old employer must still provide the information
long enough before the transfer to allow voluntary consultation to take place.

The duty to consult only applies when the employer of any affected
employees envisages they will take “measures” in relation to the affected
employees in connection with the transfer. In practice it is rare for the old
employer to take measures that affects the transferring employees.

There is no obligation on the new employer to consult with those employees
who are transferring because in advance of the transfer, they have not yet
become the employer.

However, if the outgoing employer envisages taking “measures” relating to
employees who are not transferring in advance of the transfer and/or the
incoming employer envisages taking measures in relation to their existing
employees in connection with the transfer, both employers would be under a
duty to consult.
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Can employees complain?
If the union is recognised, any claim for breach of the duty to inform and/or
consult must be brought in its name and must be lodged within three months
less one day of the date of the transfer.

If upheld, Tribunals can award up to 13 weeks’ pay per affected employee -
the amount awarded will depend on the seriousness of the failure.

In Cable Realisation, the Tribunal awarded three weeks’ pay per affected
employee on the basis that the failure was relatively minor (the information
had only been provided two days later than it could have been).

Can employers change employees’ terms and
conditions?
The main principle underlying the TUPE Regulations is to protect employees’
terms and conditions of employment. However, the transferor or transferee
can agree with a transferred employee to vary their contract, as long as the
sole or principal reason is:

•Connected with the transfer but is an “Economic, Technical or
Organisational reason (ETO) entailing changes in the workforce”, or

•Not connected with the transfer.
There is no statutory definition of an ETO reason although the Government’s
guidance provides that it is likely to include:-

(a) a reason relating to the profitability or market performance of the
transferee’s business (an Economic reason).

(b) a reason relating to the nature of the equipment or production processes
which the transferee operates (a Technical reason).

(c) a reason relating to the management or organisational structure of the
transferee’s business, (an Organisational reason).

The ETOmust “entail changes in the workforce”, which means a change in
an employee’s job function or in the numbers of employees employed.

What is the right to object?
Employees have an express right under Regulation 4 of TUPE to object to a
transfer, but they are then treated as having resigned and cannot bring a
claim for unfair dismissal.
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However, employees who object because of a substantial change in their
working conditions can resign and claim they have been dismissed because
of a “material detriment”.

How can unions protect their members?
Unions can protect their members by:

• Ensuring that there is a written recognition agreement which is legally
enforceable.

• Ensuring that collective agreements are incorporated into the contract of
employment and not time limited (i.e. not due to expire at the end of a set
period).

• Strengthening contractual rights by ensuring that any negotiations on
terms and conditions are settled and agreed before the transfer.

Before a transfer, unions can use the
statutory duty to inform and consult so
that the employer engages in
discussions. One union successfully
used these provisions to negotiate a
legally binding negotiated agreement.

They should also press for meaningful
consultation and seek agreement that:

• There will be no redundancies or,
failing that, an enhanced redundancy
package.

• The new employer will implement
any new collectively agreed pay
increases.

• The new employer will apply any
other collectively agreed terms and
conditions.

Unions should remind the new employer
that employees have legal protection against changes to their working
conditions and seek assurances on this point.

After a transfer, unions should seek further advice regarding a claim for a
declaration that any changes introduced by the employer are void.
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Thompsons Solicitors is a trading name of Thompsons Solicitors LLP
which is authorised and regulated by the Solicitors Regulation Authority.
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